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Response to the European Commission public consultation on strengthening the exchange of
information framework in the field of taxation - 6 April 2020

Dear Madams,
Dear Sirs,

ALFI is the representative body of the Luxembourg investment fund community which includes investment
funds, asset management firms and a large variety of service providers of the financial sector. The
Luxembourg fund industry is also the largest fund domicile in Europe and a worldwide leader in cross-border
distribution of funds.

ALFI welcomes this consultation aiming at strengthening the exchange of information framework in the field
of taxation through better cooperation between national tax authorities. ALFI notes that the consultation
consists of two different parts.

This first part is dedicated to the taxation of digital platforms and provide some examples of services provided
through such platforms e.g. accommodation, transportation and food-related services but also professional
services (legal and accounting services) as well as collaborative finance services. ALFI therefore
understands that traditional financial services and the asset management industry in particular are not the
primary objects of this consultation. ALFI further notes that this consultation seems to have a scope that is
broadly covering areas that are also the object of extensive work currently carried out at OECD level and in
which the European Commission is taking an active part.

As mentioned in ALFI's responses to OECD consultations on taxation of the digital economy, past
experiences have shown that, although the investment fund and asset management industry is not always
the intended target of certain tax measures, these measures may have unintended consequences for our
industry.




You will find in appendix a short summary of the specific and essential features of the investment fund and
asset management industry. ALFI would like to reiterate the messages already raised when responding to
the OECD Public Consultation Documents in March?, November? and December 2019° addressing the tax
challenges of the digitalisation of the economy. ALFI is keen to stress that the tax features of investment
funds are designed to preserve the tax neutrality of investments made through investment funds
compared to a direct investment. ALFI is of the opinion that any proposal that as from the start, ignores
this key element would most certainly damage the investment fund industry with a risk of negatively impacting
fund performance and ultimately damaging investors and savers.

ALFI favors a global solution at international level within the OECD. We therefore wish to respectfully suggest
that, before taking any measures, the EU should first wait for the outcome of the in-depth work performed by
the OECD that should be rendered public later this year.

The second part of the consultation is dedicated to joint audits that would be carried out by tax authorities of
different member States. ALFI understands that specific provisions on such joint audits would be introduced
as a further amendment of the Council Directive 2011/16/EU of 15 February 2011 on administrative
cooperation in the field of taxation (“DAC”). This directive has been constantly complemented over the past
few years and is a key pillar of the exchange of information within the EU. Moreover, we understand that
codification of DAC at EU level is underway.

ALFI notes that this second part of the consultation does not seem to be worded in specific terms as being
related to digital activities only. In case this approach is reflected in the further complements brought to the
overall DAC legislation, ALFI understands that rules related to joint audits may apply to any type of
businesses carried out on a cross-border basis, and possibly to investment funds and the asset management
industry. In such a context, ALFI would recommend that a wider consultation on this subject take place to
gather the views of all stakeholders concerned.

We are grateful in advance for your attention to our response to this consultation and we welcome the
opportunity to discuss ALFI’s views with you.

Should you need any additional information, ALFI would be pleased to assist you. Please do not hesitate to

contact us.

Kind regards,

ALFI

Appendix 1: Specific and essential features of the Luxembourg investment fund and asset
management industry

! ALFI Response to OECD Public Consultation Document — Addressing the tax challenges of the digitalisation of the economy
https://www.dropbox.com/s/zrjle14mdxd7fmv/OECD-Comments-Received-Digital-March-
2019.zip?dI=0&file_subpath=%2FAssociation+of+the+Luxembourg+Fund+Industry+(ALFI).pdf

2 Response to OECD Public Consultation Document — Secretariat Proposal for a “Unified Approach under Pillar One”
https://www.dropbox.com/s/3pb98plo3gnz3me/oecd-public-comments-secretariat-proposal-unified-approach-november-
2019.zip?dI=0&file_subpath=%2FPublished+15+November+2019%2FAssociation+of+the+Luxembourg+Fund+Industry+(ALFI).pdf

% Response to OECD Public Consultation Document — Global Anti-Base Erosion Proposal (“GloBE”) - Pillar Two
https://www.oecd.org/tax/beps/public-comments-received-on-the-global-anti-base-erosion-globe-proposal-under-pillar-two.htm



https://www.dropbox.com/s/zrj1e14mdxd7fmv/OECD-Comments-Received-Digital-March-2019.zip?dl=0&file_subpath=%2FAssociation+of+the+Luxembourg+Fund+Industry+(ALFI).pdf
https://www.dropbox.com/s/zrj1e14mdxd7fmv/OECD-Comments-Received-Digital-March-2019.zip?dl=0&file_subpath=%2FAssociation+of+the+Luxembourg+Fund+Industry+(ALFI).pdf
https://www.dropbox.com/s/3pb98p1o3qnz3me/oecd-public-comments-secretariat-proposal-unified-approach-november-2019.zip?dl=0&file_subpath=%2FPublished+15+November+2019%2FAssociation+of+the+Luxembourg+Fund+Industry+(ALFI).pdf
https://www.dropbox.com/s/3pb98p1o3qnz3me/oecd-public-comments-secretariat-proposal-unified-approach-november-2019.zip?dl=0&file_subpath=%2FPublished+15+November+2019%2FAssociation+of+the+Luxembourg+Fund+Industry+(ALFI).pdf
https://www.oecd.org/tax/beps/public-comments-received-on-the-global-anti-base-erosion-globe-proposal-under-pillar-two.htm

Appendix 1: Specific and essential features of the investment fund and asset management
industry

An access to professional portfolio management for retail investors: Our industry plays a key role in
particular by allowing small investors to invest in highly liquid products that grant the investors access to a
number of markets that might be otherwise closed and gain the benefits of economies of scale of mutualized
investment even if they have relatively little to invest.

A wide and diversified market: The market of investment funds is wide and diversified and includes, among
others, investment funds open to retail investors in a context of low interest rates on more traditional savings
products/accounts, as well as vehicles serving pension funds providing retirement or similar benefits but also
investment funds distributed to professional and institutional investors that may (or may not) pursue more
alternative investment policies such as funds invested in listed transferable securities, but also real estate
funds, private equity funds, etc.

A highly regulated industry: The investment fund industry is a highly regulated industry for which, in
particular, Directive 2009/65/EC for UCITS # and Directive 2011/61/EU for AIFMs® provide detailed and
mandatory EU regulatory frameworks for investment funds and management companies pursuing their
activities on a cross-border basis. It is also worth mentioning Directive 2014/65/EU® that set strict investors’
protective obligations on investment firms or on service providers distributing financial products, including
units or shares of UCITS and/or AlFs. This codified set of rules is reflected in practice in the contractual
arrangements entered into between the various entities and intermediaries involved in the cross-border
distribution of units/shares of investment funds.

Tax neutrality is an essential feature of investment funds: From a tax perspective, the tax treatment of
investment funds is designed to preserve the tax neutrality of investments made through investment funds
compared to a direct investment. This principle has been recognized by the OECD in the 2010 Report’in
relation to treaty access for investment funds and by the European Commission in its notice dated 19 July
2016 related to State aid®. Most countries thus have a tax system that provides for their neutrality, either by
treating them as fiscally transparent in which case taxation applies at its holders’ level on income received
or as opaque (to a greater or lesser degree) and, in such a case their investment funds are in principle subject
to tax but are either exempt or subject to tax on a reduced tax base or at a low or zero tax rate. In Luxembourg
for example, collective investment funds are exempt from income tax but subject to a specific annual
subscription tax computed quarterly on their net asset value at the end of each quarter.

4 Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of laws, regulations and
administrative provisions relating to undertakings for collective investment in transferable securities (UCITS)

5 Directive 2011/61/EU of the European Parliament and of the Council of 8 June 2011 on Alternative Investment Fund Managers and
amending Directives 2003/41/EC and 2009/65/EC and Regulations (EC) No 1060/2009 and (EU) No 1095/2010

8 Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial instruments and amending
Directive 2002/92/EC and Directive 2011/61/EU

7 The Granting of Treaty Benefits with respect to the Income of Collective Investment Vehicles (adopted by the OECD Committee on
Fiscal Affairs on 23 April 2010)

8 Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the Functioning of the European Union
- 19 July 2016 - Para. 161: “It is generally accepted that investment vehicles, such as undertakings for collective investment, should be
subject to an appropriate level of taxation since they basically operate as intermediary bodies between (third party) investors and the
target companies that are the subject of investment. The absence of special tax rules governing investment funds or companies could
result in an investment fund being treated as a separate taxpayer — with an additional layer of tax being imposed on any income or
gains by the intermediary vehicle. In this context, Member States generally seek to reduce adverse taxation effects on investments
through investment funds or companies compared to direct investments by individual investors and, as far as possible, to ensure that
the overall final tax burden on the basket of various types of investments is about the same, irrespective of the vehicle used for the
investment.”



It is however important to bear in mind that taxation arises at all (other) levels in an investment fund structure

i.e.

through withholding taxes applied at source on certain type of income received by the fund;

in the hands of investors in the fund on income received or gain realized in accordance with the tax
rules applicable in their country of residence. Exchange of information mechanisms put in place,
such as the Common Reporting Standard, have ensured thatincome and capital gains are effectively
taxed in the hands of investors by the relevant States.

on the net profit realized by distributors on the marketing of funds’ units/shares locally in accordance
with the applicable tax rules in their country of residence; and

on management companies pursuing activities of collective portfolio management on a cross-border
basis by establishing subsidiaries, branches or in accordance with the freedom to provide services
in line with national tax laws and provisions of applicable double tax treaties.



