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Introductory note

This document was prepared by a dedicated ALFI Working Group on AML/TAX. The Working Group comprises
of representatives of asset managers, management companies, audit firms and law firms.

The aim of this paper is to provide professionals subject to the obligations with respect to the fight against
money laundering and terrorist financing with considerations and possible guidance regarding the interpretation
of the list of specific indicators concerning collective investment activities of Circular CSSF 17/650 as amended
by Circular CSSF 20/744.

It is important to note that it has not been validated by any tax or other authority. It does not diminish the
responsibility of each stakeholder using it to comply with the applicable rules. This document must not be relied
upon as advice and is provided without any warranty of any kind and neither ALFI nor its members who
contributed to this document accept any liability whatsoever for any action taken in reliance upon it. This
document provides the working group's reflections in relation to the CSSF Circular. These reflections are not
necessarily exhaustive nor definitive and they might not be suitable for every circumstance. This document is
not meant to be an industry standard or a guide to best practice and does not constitute tax or legal advice.

This document is drafted on the basis of rules in force at the time of publication. Generally, this document may
be amended without prior notice to incorporate new material and to amend previously published material where
the working group considers it appropriate. ALFI strives to update this document to the best of its endeavours
but is not legally bound to do so.

Readers are hereby informed that this publication is for the exclusive use of ALFI members. No part of this
publication may be reproduced or transmitted, in any form or by any means, to non-members without the written
and prior consent of ALFI.

ALFI's members are welcome to submit a question. Please send your questions to info@alfi.lu.

July 2022 © 2022 ALFI. All rights reserved.
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Key documents/references

The following documents/references are important references for the understanding of these ALFI reflections:

e Circular CSSF 17/650 as amended by Circular CSSF 20/744 on the application of the Law of 12 November
2004 on the fight against money laundering and terrorist financing, as amended (hereinafter “AML/CFT
Law”) and of the Grand-ducal Regulation of 1 February 2010 providing details on certain provisions of the
AML/CFT Law (“AML/CFT GDR”) to predicate tax offences (“the Circular” or “Circular CSSF 17/650”);

e Circular CSSF 20/744 - Complement to Circular CSSF 17/650 “Application of the Law of 12 November 2004
on the fight against money laundering and terrorist financing, as amended (hereinafter “AML/CFT Law”) and
Grand-ducal Regulation of 1 February 2010 providing details on certain provisions of the AML/CFT Law
(“AML/CFT GDR?”) to predicate tax offences”.
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Part 1 - Assessment of the Specific Indicators:
General approach

Preliminary remarks

The purpose of this document is to provide professionals subject to the obligations with respect to the fight against
money laundering and terrorist financing (the “Professionals”) with considerations and possible guidance regarding
the interpretation of the list of specific indicators concerning collective investment activities (the “Specific Indicators”)
as inserted in section Il of Annex | of the Circular CSSF 17/650 as amended by Circular CSSF 20/744 (the “Circular”)
in the context of the obligation to report suspicions regarding the predicate offence of laundering of an aggravated tax
fraud or tax evasion. This document is drafted on the basis of rules in force at the time of publication. It is therefore
neither necessarily exhaustive nor definitive and does not constitute tax or legal advice.

1.  General approach

Circular CSSF 20/744 reiterates the requirement provided for by Circular CSSF 17/650 for Professionals subject to the
obligations with respect to the fight against money laundering and terrorist financing to identify risks linked to money
laundering and terrorist financing. As for the other risk categories, Professionals are required to develop a general
understanding of tax risks associated to the structures and transactions they implement or manage. Depending on the
structures or transactions, this requirement could relate to investors and/or investments involved in collective
investment activities with the view to identifying their use for aggravated tax fraud or tax evasion purposes. In this
context, the list of Specific Indicators should not be construed as a checklist, rather, each indicator should be applied
appropriately to relevant situations. The Circular clearly states that entities in scope must perform a self-assessment of
their tax risks and, where required, apply adequate measures.

As indicated in the Circular, the list of Specific Indicators is not exhaustive and mentions indicators “likely to reveal a
possible laundering of a predicate tax offense”. The Circular further clarifies that “the scope of these indicators shall be
assessed on a case-by-case basis” and that “if an indicator or a combination of indicators raise doubts, the
professional shall examine the business relationship/ transaction more thoroughly in order to verify if doubts are
justified given the context of the transactions and the professional’s knowledge of the customer’s situation”.

As aresult, it is clear that the identification of a Specific Indicator or a combination of several Specific Indicators by a
Professional should not automatically trigger a reporting. All the information regarding customers, (e.g. investors
registered in the investment fund register in the context of Undertakings for Collective Investment), and transactions,
which is at the disposal of the Professional, must be taken into account in order to detect the possibility of an
aggravated tax fraud or tax evasion.
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2. Assessment of the Specific Indicators in light of the definition of aggravated tax fraud and
tax evasion

As the Specific Indicators seem to be broadly defined, it is important to recall the scope of the offences targeted by the
Circular.

The money laundering predicate tax offences concern (i) aggravated tax fraud (fraude fiscale aggravée) and (ii) tax
evasion (escroquerie fiscale). Therefore, when assessing the Specific Indicators, the concepts of aggravated tax fraud
and tax evasion should be distinguished from the concepts of “simple tax fraud”?, “abuse of law” and “tax optimisation”,
which are not targeted by the Circular.

Aggravated tax fraud and tax evasion

Tax offences targeted by article 506-1 of the Criminal Code on money laundering include aggravated tax fraud and tax
evasion with respect to direct taxes? and indirect taxes, i.e. registration and inheritance taxes?® as well as value added
tax.

It should be noted that the Luxembourg tax authorities issued a circular dated 28 July 20215 on the uniform treatment
of tax fraud subject to administrative sanctions and the application of legal provisions on aggravated tax fraud and tax
evasion. This circular clearly reminds the scope of aggravated tax fraud and tax evasion that are both subject to
criminal sanctions as opposed to simple and involuntary tax fraud that are subject to administrative sanctions.

The concept of aggravated tax fraud covers situations where (i) the taxpayer has transgressed the law or has
attempted to transgress the law in order to benefit from an unjustified tax advantage or intentionally cause a reduction
in his/her/its tax revenues and (ii) one of the thresholds provided for by the law is exceeded (aggravated tax fraud is
distinguished from simple tax fraud by the size of the sums evaded). Tax evasion occurs where the aggravated tax
fraud was committed through the systematic use of fraudulent manoeuvres to conceal relevant facts or to persuade of
incorrect facts.

In practice, aggravated tax fraud requires the combination of three cumulative elements:

- a material element. there must be a transgression of the legal provisions, either by action or by omission;

- amoral element:. the taxpayer had the guilty intention to violate the legal provisions; and

- a certain quantum of the sums evaded: the fraud must concern (i) an amount of tax higher than the quarter of
the annual tax actually due, but not less than EUR 10,000 or (ii) a refund unduly obtained higher than the
quarter of the annual refund actually due, but not less than EUR 10,000, or (iii) an amount of annual tax
evaded or annual refund to be made higher than EUR 200,000.

With respect to tax evasion, the latter requires the combination of four cumulative elements:

- a material element. same as for aggravated tax fraud;

- amoral element. same as for aggravated tax fraud;

- acertain quantum of the sums evaded: same as for aggravated tax fraud; and

- the systematic use of fraudulent manoeuvres to conceal relevant facts from the authority or to persuade the
latter of inaccurate facts: tax evasion therefore implies a higher level of severity than aggravated tax fraud
because of the cunning that must accompany the deception.

' Circular, p. 2.

2 Subparagraphs (5) and (6) of paragraph 396 and paragraph 397 of the Luxembourg general tax law of 22 May 1931, as amended (Abgabenordnung).
3 Subparagraphs 1 and 2 of article 29 of the Luxembourg law of 28 January 1948 aiming to ensure the fair and exact collection of registration and
inheritance duties, as amended.

4 First subparagraph of article 80 of the Luxembourg law of 12 February 1979 on value added tax, as amended.

5 Circulaire du directeur des contributions L.G. - A n° 67 du 28 juillet 2021 ayant pour objet le traitement uniforme des paragraphes 166 (3), 396 (1) et
402 (1) et application des paragraphes 396 (5) et 396 (6) de la Loi générale des impdts (ci-aprés « AO ») https://impotsdirects.public.lu/dam-
assets/fr/legislation/legi21/2021-07-29-LG-A-67-du-2872021.pdf
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Abuse of law and tax optimisation

(Aggravated) tax fraud and tax evasion both differ from the abuse of law concept in that they violate the tax law,
whereas the abuse of law does not violate per se the text of the law, but its spirits. The abuse of law theory is codified
in paragraph 6 of the Luxembourg tax adaptation law of 16 October 1934, as amended (Steueranpassungsgesetz)
which defines the abuse of law by reference to a legal route which, having been used for the main purpose or one of
the main purposes of circumventing or reducing tax, contrary to the object or purpose of the tax law, is not genuine
having regard to all relevant facts and circumstances. An arrangement or a series of arrangements are regarded as
non-genuine to the extent that they are not put in place for valid commercial reasons, which reflect economic reality.

The concept of tax optimisation on the other hand covers legal situations where, based on the principle known as “the
(freedom of) choice of the least taxed way” (“le libre choix de la voie la moins imposée”), a Luxembourg taxpayer can
freely organise the management of its business following the lawful option which is the most appropriate and the less
costly from a tax perspective’.

Following the above, the concepts of aggravated tax fraud and tax evasion should be distinguished from those of
abuse of law and tax optimisation when assessing the Specific Indicators given that only the first two concepts are
targeted by the Circular. It should further be noted that Professionals are not required to qualify the primary offence
and, in the event that once relevant checks have been performed in relation to a specific situation, a doubt persists as
to the qualification, this situation must be reported to the Financial Intelligence Unit.

8 See i.a. A. Steichen, Un janus du droit fiscal : Le choix de la voie la moins imposée, Livre jubilaire de I'Association Luxembourgeoise des Juristes
de Banques, Larcier 1994, p. 436 ; A. Steichen, C. Duro, Limites a I'usage des régimes a fiscalité privilégiée par les entreprises multinationales :
mesures actuelles et tendances, Rapport luxembourgeois, Cahiers de droit fiscal international, volume 86b, Kluwer 2001, p. 668 ; A. Steichen, Précis
de droit fiscal de I'entreprise, 5& édition, p. 45 ; D. Riedel, Des régles anti-abus spécifiques et de leur interaction avec la régle anti-abus générale en
droit fiscal luxembourgeois, JurisNews Droit Fiscal, Vol. 8 — n° 3-4/2020, p. 155.

7 Conseil d’Etat, 9 January 1963, Hélios, n°5677.
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Part 2 - Review of the Specific Indicators

1. Complex investment structuring

1) The collective investment fund (the “UCI”) has recourse to a complex investment structure, involving one
or more legal entities or one or more legal investment structures interposed between the UCI and the ultimate
target investment, located in different jurisdictions with some of them not complying with international
transparency standards, except where this investment structure complies with the tax provisions of the
country of residence of these companies or legal investment structures.

Investment structures involving one or more legal entities or one or more legal investment structures may be used
either by investors to invest in UCIs or by UCls to invest in target investments. It should clearly be distinguished
between investments made by a UCI which are within the scope of this Specific Indicator and investments made by
investors in the UCI which should, based on the Specific Indicator’s wording, not be within the scope of this Specific
Indicator.

Although each structure must be assessed on a case-by-case basis, in general, this Specific Indicator should only
have a limited impact on Undertakings for Collective Investment in Transferable Securities (UCITS), which rarely have
recourse to an investment structure and rather make direct investments. This Indicator may however be more relevant
for Alternative Investment Funds’ (AIFs) structures having set up a number of entities and other investment funds that
do not qualify as AlFs.

The approach to this indicator should be a risk-based approach that includes the country risk and, on an on-going
basis, should pay attention to any structuring that does not follow the ordinary legal or contractual path of the structure.
An important factor to be considered is whether the investment made is liquid or illiquid and in this context, it may be
referred to section VIl of the ALF| Reviewed Practices and Recommendations aimed at reducing the risk of money
laundering and terrorist financing in the Luxembourg Fund Industry.

In terms of supporting documentation, where an investment is made by a UCI in an investment structure that has been
established by the UCI, its management company or its portfolio manager, all information, including tax information,
should already be available with the UCI and/or its management company. It is understood that, on a risked based
approach and where possible, tax compliance declaration from an internal or external professional could be used to
document the decision to opt for a specific tax structuring.

Where an investment is made by a UCI in an investment structure that has not been established by the UCI, its
management company and/or its promoter, tax considerations should be integrated in the due diligence which has to
be carried out on the investments made by the UCI. The use of tax compliance declaration from an internal or external
professional may also be incorporated on a risk-based approach in a due diligence process.

Although the essential elements of a structure and related tax features and risks may be available in the existing
documentation in one form or another, it may also be considered summarising them in a separate document that
would be included in AML files (see example in appendix 1). Whichever option is chosen, the following elements may
be taken into account:

— Adescription of the structure or the arrangement that provides the type of UCI concerned?, the entities and
jurisdictions involved as well as a description of the target investment.

8 An undertaking for collective investment (UCI) may either be an undertaking for collective investment subject to either Part | or Part Il of the law of
17 December 2010 relating to undertakings for collective investment (UCITS), or a specialised investment fund subject to the law of 13 February 2007
relating to specialised investment funds (SIF), or an investment company in risk capital subject to the law of 15 June 2004 relating to the investment
company in risk capital (SICAR), or a securitisation undertaking subject to the law of 22 March 2004 on securitisation, or an entity subject to the law
of 23 July 2016 on reserved alternative investment funds (RAIF).
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— Elements explaining the reasons for a recourse to a complex investment structure. An investment structure
which is not commonly found on the market for comparable businesses may be an indicator of a certain level
of complexity of the structure.

— The indication of potential specific points of particular interest from a tax perspective in the structure
implemented between the UCI and the ultimate target investment. Particular attention should be paid where
the legal entity(ies) and/or legal investment structure(s) are located in jurisdiction(s) other than Luxembourg
and the jurisdiction of the ultimate target investment, the use of which has no apparent rationale.

— The indication of whether the interposed legal entity(ies) or structure(s) are located in jurisdiction(s) that do not
comply with international transparency standards. Such non-compliant jurisdictions may be identified among
others and for example by referring to the EU list of non-cooperative tax jurisdictions® or to any other relevant
OECD list of non-cooperative jurisdictions and more generally by applying the recommendations of point 79 of
the FATF Guidance for a Risk-Based Approach for the Securities Sector dated October 201810,

— Elements indicating the investment structure generally complies with the tax provisions of the country of
residence of these legal entity(ies) or legal investment structures.

— A general assessment or conclusion based on the above-mentioned elements may also be added.

An evaluation of those complex structures is to be made at the time of their implementation or on-boarding as well as
on a regular basis through a monitoring of the structure and related transactions. Please also refer to the comments on
Specific Indicators 3, 4 and 5 on “Investment transactions” here below.

2. Tax base erosion

2) The IFM business model results in a significant decrease of the investment fund manager’s (the “IFM”)
taxable earnings by using cross-border transfers, triggering questions regarding compliance with transfer
pricing rules and more generally with Luxembourg laws implementing directly or indirectly BEPS related
actions. Such cross-border transfers can be:

— financial flows (e.g. management or marketing commissions and/or retrocessions but also interest or
dividend flows); and/or
— intangible assets.

This indicator targets management companies, either UCITS Management Companies or Alternative Investment Fund
Managers (AIFM) and other investment fund managers in general (collectively referred to as investment fund
managers) and involves notably transfer pricing issues that have an impact on the taxable basis of such entities.

This impact may result either in remunerations that are not commensurate to activities carried out and/or risks borne
by the entities or, more generally, would not comply with the arm’s length principle or the use of intangible assets.

9 EU list of non-cooperative tax jurisdictions - https://www.consilium.europa.eu/en/policies/eu-list-of-non-cooperative-jurisdictions

"  FATF - Guidance for a risk-based approach - Securites Sector - October 2018 - §79 (hitps:/www.fatf-

gafi.org/media/fatf/documents/recommendations/pdfs/RBA-Securities-Sector.pdf)

“There is no universally agreed upon definition or methodology for determining whether a jurisdiction, in which the securities provider or intermediary

operates, such as a particular country, geographic area or border region within a country, represents a higher risk for ML/TF. Country/area risk, in

conjunction with other risk factors, provides useful information as to potential ML/TF risks. Factors that may be considered as indicators of higher risk

include:

a) Countries/areas identified by credible sources as providing funding or support for terrorist activities or that have designated terrorist organisations
operating within them.

b)  Countries identified by credible sources as having significant levels of organized crime, corruption, or other criminal activity, including source or
transit countries for illegal drugs, human trafficking and smuggling and illegal gambling.

c) Countries subject to sanctions, embargoes or similar measures issued by international organisations such as the United Nations Organisation.

d) Countries identified by credible sources as having weak governance, law enforcement, and regulatory regimes, including countries identified by
the FATF statements as having weak AML/CFT regimes, and for which financial institutions should give special attention to business relationships
and transactions.”
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Transfer pricing documentation is generally available within the asset management group to which an investment fund
manager belongs and which works with entities located in various jurisdictions. The transfer pricing documentation
relating to the Luxembourg entities must be available in Luxembourg. It should also be ensured that the board of
directors of the management company can have access to the conclusions of the documentation.

Such documentation is generally reviewed on a regular basis (e.g. once a year) and may be used as a basis to
support the position of investment fund managers in Luxembourg and to confirm that the investment fund managers
are operating in compliance with the applicable tax rules. A similar approach may be followed where an advance tax
agreement or an advance pricing agreement duly documented with the references to the relevant tax rules has been
granted by the tax authorities.

As an example, in an AIF structure which involves different entities of the same group located in different jurisdictions,
such as a Luxembourg general partner in charge of the management of a Luxembourg AlF, a French AIFM in charge
of the portfolio management and risk management, and a UK investment advisor providing investment advisory
services, one should ensure that the remuneration received by each entity is economically justified from a transfer
pricing perspective and that appropriate documentation is in place.

In order to avoid imposing a significant burden on investment fund managers, a risk-based approach should be taken
to assess this Specific Indicator. A review must also be considered in case of a change of structure. In this respect,
assessments made upon significant modifications of the existing fee flows (and not on a continuous basis or on the
basis of each flow or payment) would be sufficient.

3. Investment transactions

3) The UCI performs investment transactions on unregulated markets where the economic beneficiaries of the
counterparties to the transaction and/or their intermediaries are located in a jurisdiction not subject to AEOI /
CRS / FATCA reporting or which present risk factors similar to those specified under point 79 of the FATF
Guidance for a Risk-Based Approach for the Securities Sector dated October 2018.

Although each situation is to be assessed on a case-by-case basis, this Specific Indicator should only have a very
limited impact on UCITS that are only marginally active on unregulated markets.

For this Specific Indicator, a UCI shall apply a risk-based approach to assess the overall situation of investment
transactions made on unregulated markets.

The expression “unregulated markets” is not defined by the Circular. In that respect it may generally be understood as
being a market that is not a regulated market within the meaning of Directive 2014/65/EU of the European Parliament
and of the Council of 15 May 2014 on markets in financial instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU.

In terms of possible checks, the UCI would have in practice very limited possibilities to perform an extended due
diligence on the tax set up of counterparties or intermediaries who would generally not be obliged to provide
information to the UCI which does not have police/law enforcement powers. As to the fact that counterparties or
intermediaries “[...] present risk factors similar to those specified under point 79 of the FATF Guidance [...]“i.e. “[...]
country, geographic area or border region within a country, represents a higher risk for money laundering and terrorist
financing.”, this should be assessed based on the non-exhaustive list of four indicators as provided for by point 79 of
the FATF Guidance.

It is useful to note that the Luxembourg law already provides for a number of obligations under FATCA and CRS that
form an integral part of the compliance framework in the context of this Specific Indicator.

The notion of automatic exchange of information (AEOI) in relation to FATCA and CRS is to be understood by
reference to the relevant Luxembourg legislations, namely (i) the Luxembourg law of 24 July 2015 on the Foreign
Account Tax Compliance Act (FATCA), as amended (the FATCA law), (ii) the Luxembourg law of 18 December 2015
on the Common Reporting Standard (CRS), as amended (the CRS law) and (iii) the related Grand-Ducal Regulation of
9 December 202112,

" Ibid.
2 Grand-Ducal Regulation of 9 December 2021 amending the amended Grand-Ducal Regulation of 15 March 2016 implementing Article 2(4) of the
law of 18 December 2015 on the Common Reporting Standard (CRS) (Mémorial A n ° 867 of 13 December 2021).
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In that respect, it should be borne in mind that the Luxembourg law of 18 June 2020 amending the CRS law and the
FATCA law (the 2020 law)'3 has already imposed additional obligations on Financial Institutions to ensure compliance
with due diligence and reporting obligations under FATCA and CRS. Financial Institutions are now required to
implement appropriate policies, controls, procedures and IT systems to ensure proper execution of due diligence and
reporting obligations. They also have to document actions taken and evidence used to ensure proper execution of due
diligence and reporting procedures in a specific register to be kept for 10 years. The 2020 law generally prohibits them
from adopting practices aimed at circumventing the reporting of information.

4) Transactions do not have apparent economic rationale in a specific context (e.g. Private Equity / Real
Estate context).

Here again, this Specific Indicator would be assessed using a risk-based approach. Under this indicator Professionals
are required to perform the necessary checks to ensure that the structure has a valid rationale in its own context.

Such checks are already part of the KYT checks performed by Professionals to understand the activities of a target
investment both when entering into a relationship with a new counterpart and on an on-going basis (e.g. transactions
that are not in line with a particular structure).

Private equity and real estate structures often require a more complex structuring due to the specific nature of these
types of investments. These structures, and the existence of different entities and instruments within these commonly
used structures may notably be justified by:

- the organisation of a security package linked to an external financing (bank financing, or intervention of junior
and mezzanine lenders);

- the structuring of the portfolio linked to investment policies (geographical, industrial, etc.) or to ensure risk
segregation via holding and separation in silos;

- the constraints in the countries of investment or in the countries of investors.

Most of these structures correspond to established market practices at the time of the implementation of the structure
or at the time of a specific transaction. However, in the presence of an intermediary vehicle or instrument in a structure
which does not correspond to a market practice known to Professionals, Professionals shall require additional
information and/or documents to gather justifications on the economic and tax rationale for the use of the intermediary
vehicle or instrument (e.g. through an existing tax or structure memorandum or other pieces of documentation) and
form their own view as to whether explanations provided on the rationale of this intermediary vehicle or instrument
appear to be coherent and satisfactory within the AML tax risk based approach.

UCITS are less likely to be impacted by this Specific Indicator.

5) Frequent transactions result in losses for which the professionals or the counterparty appears to have no
concern.

Professionals are already subject to the obligation to ensure the activities of a customer are in line with the customer’s
profile during the course of their relationship and must detect unusual or suspicious transactions. Where they detect
that the transactions performed are outside the normal activity of a customer’s expected investment (e.g. early
redemption, abnormal subscription and redemption, etc.) and give rise to a loss that may not be rationally explained,
Professionals may have a suspicion of money laundering and terrorist financing.

It is understood that this Specific Indicator should be covered by the above-mentioned existing obligation.

'3 Law of 18 June 2020 amending 1° the amended law of 18 December 2015 on the Common reporting standard; 2° the amended law of 24 July 2015
on FATCA (Mémorial A n° 504 of 19 June 2020).
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4. Efficient portfolio management techniques

6) The UCI uses efficient portfolio management techniques such as securities lending transactions which may
create tax arbitrage or tax refund that have been or could be considered as aggravated tax fraud/tax evasion
as highlighted i.a. by ESMA in its report “ESMA70-154-1193 - Preliminary findings on multiple withholding tax
reclaim schemes”.

Securities lending transactions and other similar or related transactions are part of efficient portfolio management
strategies implemented by UCIs. Securities lending is the lending of securities by a lender to a borrower for a specified
period of time or on the basis of a contract that does not have a fixed termination date and where the assets lent may
be recalled at any time by the lender.

Remuneration of securities lending transactions consists in a market-determined price (so-call “all-in price”) that is
defined by the lender or its agent to any interested borrowers based on several factors, such as supply and demand
on the market, liquidity, the withholding tax rate a jurisdiction applies to the payment of a dividend.

A distinction should be drawn between two main situations. Where the securities lending transaction takes place over
a period of time that does not cover any dividend distribution date, the remuneration would then only foresee a
borrowing fee. When a securities lending transaction occurs over a dividend date, the pricing of the fee payable by the
borrower takes into account the amount of the dividend distributed, including any withholding tax that may have been
suffered.

This indicator generally refers to “[...] transactions which may create tax arbitrage or tax refund that have been or
could be considered as aggravated tax fraud/tax evasion [...]”. In this regard, it should be noted that, in the context of
the implementation of DAC 64, cum-cum transactions involving the sale/lending of securities with a view to obtaining a
refund or tax exemption fall within the scope of DAC 6, which deals with potentially tax-aggressive but nevertheless
legal transactions (whereas cum-ex transactions are considered as tax fraud or tax evasion and are thus out of scope
of DAC 6)15.

The OECD takes a similar approach in its report “Ending the Shell Game”'® and has indicated that “Dividend stripping
is in the “grey area of the law; moving stocks to a jurisdiction where dividends are not taxed right before the day when
dividends are paid is not illegal in many countries” also adding that “[...] While dividend stripping is not illegal under the
laws of many European Union member states, it is a harmful practice [...]".

On this basis, only portfolio management techniques implemented with the aim of generating a tax advantage that can
be considered as aggravated tax fraud or tax evasion should be covered by this Specific Indicator, the intentional
element being crucial.

In practice, UCIs make use of portfolio management techniques, including potentially securities lending transactions,
to ensure their portfolio is effectively managed and to generate additional revenues for the UCI. In most cases, UCls
entering in transactions on the basis of a contract for a defined period of time or without a fixed termination date would
not be in a position to obtain sufficient information and may not be aware of the details of each transaction that is
handled through professional depositaries of financial instruments or their agents to detect a potential tax fraud.

Certain mitigating measures can however be taken, such as for example notifying the counterparties of such
transactions, professional custodians of financial instruments or their agents, that they should take appropriate
measures to not participate in any transactions involving dividend arbitrage that could constitute tax fraud or tax
evasion.

4 COUNCIL DIRECTIVE (EU) 2018/822 of 25 May 2018 amending Directive 2011/16/EU as regards mandatory automatic exchange of information
in the field of taxation in relation to reportable cross-border arrangements as transposed by Luxembourg law dated 25 March 2020 as amended

15 pL 7465 - Commission des Finances et du Budget - Procés-verbal de la réunion du 30 septembre 2019, pages 5 and 6

6 OECD - Ending the Shell Game: Cracking down on the Professionals who enable Tax and White Collar Crimes — 25 February 2021 — Pages 18
and 19
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5. SICAR

7) The UCI, under the SICAR Law of 15 June 2004, is not in a position to fulfil the requirement of investing in
securities representing “risk capital” and in particular, to create value at the level of the portfolio
companies/of developing the target entities in accordance with the requirements of CSSF Circular 06/241
specifying aforementioned law. Not fulfilling these requirements would have as a consequence that the
company uses illegally the SICAR status which could have a significant tax impact.

The object of a SICAR is to invest its assets in securities representing risk capital in order to ensure for its investors
the benefit of the result of the management of its assets in consideration for the risk which they incur”. The concept of
risk capital is defined by the SICAR law and related circulars and regulations 7.

In terms of compliance and related assessments, SICARs have to subject their annual accounts to the review of an
independent auditor which also has a reporting obligation to the CSSF in case a material breach of the SICAR law or
regulations is identified 18.

Also, in case the activities of a SICAR would not comply with the scope of the law, it would not be able to avail itself
from the fiscal provisions of the SICAR law. The SICAR would then be treated as a Luxembourg resident fully taxable
company subject to the ordinary tax rules.

In addition, the (criminal) intent is a constitutive element of the offence of aggravated tax fraud. In the absence of any
such intent to breach the law and evade taxes, this Specific Indicator should not be triggered as it is not targeting
unintended deviations from the applicable rules such as in particular, those on investment in risk capital.

Professionals should thus pay particular attention to any situations where the SICAR regime is sought with the view to
unduly benefit from fiscal provisions applicable to SICARs, e.g. a SICAR is not actively managed and is used as a
mere passive holding vehicle.

6. Subscription Tax

8) The UCI or the IFM is not in possession of adequate and sufficient information on the quality and status of
the investors in order to make the subscription tax declarations to the Administration des Enregistrements et
Domaines in an appropriate manner and in accordance with the legal requirements applicable to it, unless it
can be justified that

- these legal or tax statuses of the investors comply with the legal requirements governing the
subscription tax; and
- the investors’ status comply with the legal provisions of the country of residence of these investors.

In that respect, investment funds, management companies and service providers dealing with the identification of
investors rely on the declaration made in subscription agreements by investors either directly to the fund or indirectly
through intermediaries. UCIs generally rely on their declaration and implement due diligences on intermediaries acting
as counterparts as well as adequate consistency checks to detect indicators of tax non-compliance. In practice,
subscription agreements may include a (self) declaration and a commitment from the ultimate beneficial owner or an
intermediary (distributors, other routers, custodians ...) acting in its own name or on behalf of ultimate investors on
their own tax compliance status. Where such declarations are not included in subscription agreements or in any other
document provided by the investor or the intermediary to the UCI, it may be good practice to introduce them.

Also, compliance with the provisions of the law on the subscription tax is be assessed on the basis of the definition of
“institutional investor” within the meaning of the Luxembourg law and the relevant Luxembourg circulars and in
particular Circular n. 777 of 2 October 2015 or any other relevant element in this regard.

7 In particular, Circular CSSF 06/241 on the concept of risk capital under the Law of 15 June 2004 relating to the SICAR provides for some guidance
on the concept itself and on the prudential approach.
'8 According to article 27 (1) of the Law of 15 June 2004 relating to the SICAR “The SICARs must have the accounting information provided in their
annual report audited by an approved statutory auditor.”
[.]
“(3) The réviseur d’entreprises agréé (approved statutory auditor) must report promptly to the CSSF any fact or decision of which he has become
aware while carrying out the audit of the accounting information contained in the annual report of a SICAR or any other legal task concerning a SICAR,
where such fact or decision is liable to:

- constitute a material breach of this law or the regulations adopted for its execution, or

- affect the continuous functioning of the SICAR, or

- lead to a refusal to certify the accounts or to the expression of reservations thereon.”
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7. Investor tax reporting

9) The UCI or the IFM distributes its units in a country which has in place a set of obligations for investor tax
reporting. The reporting is based, among other things, on various requirements such as,

— the registration with the tax authorities and/or,
— the tax reporting of tax data.

The above mentioned requirements will be used by the investors (or the final investors in case of a fund of
funds structure) for their tax returns or by the paying agents to deduct or levy withholding taxes that may be
considered equivalent to tax advances to their personal or corporate tax return, unless the UCI or the IFM can

justify that:

— it has taken the necessary steps to ensure that such steps taken by the UCI or the IFM and/or by a
service provider comply with the rules and principles of the local tax laws; and

— the UCI or the IFM has taken the necessary steps to provide information to investors or foreign tax or
regulatory authorities on a timely manner as required by the local laws of the country of distribution.

Not all reporting regimes implemented locally are mandatory as such. They are generally necessary to allow UCls to
access a particular tax regime for themselves or for their investors locally, e.g. the German tax reporting regime.
Where a tax reporting is implemented, the UCI or the management company must ensure that the published figures
are true and accurate to avoid any potential risks that tax figures provided may be misused for aggravated tax fraud or
tax evasion purposes either in Luxembourg or locally in the investors’ country of residence.

This Specific Indicator should be understood as providing guidance for the implementation of adequate due diligences
on tax reporting calculation procedures.
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Appendix 1:

CSSF Circular 17/650 - Annex I - Section II: Specific indicators concerning collective investment activities

Specific Indicator 1: Complex investment structuring

Comments / Mitigation actions

Arrangement (description)

An undertaking for collective investment (UCI)

Recourse to a complex investment structure

Includes one or more of the following elements (red
flag):

Involving one or more legal entities or one or more
legal investment structures interposed between the
UCI and the ultimate target investment located in
different jurisdictions

Some of the interposed legal entities / investment
structures do not comply with international
transparency standards

The investment structure complies with the tax
provisions of the country of residence of these
companies or legal investment structures

Overall assessment
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