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Introductory note

This document was prepared by the ALFI Working Group on Value Added Tax. The working group comprises of
representatives of asset managers, management companies, audit firms and law firms.

The aim of this paper is to provide considerations on the practical application of the CJEU cases of 17 June
2021 regarding the fund management exemption. The document presents the working group's views,
interpretation and understanding in this respect. It is important to note that it has not been validated by any tax
authorities. It is each reader’s own responsibility to comply with the applicable rules. This document must not be
relied upon as advice, and it is provided without any warranty of any kind and neither ALFI nor its members who
contributed to this document accept any liability whatsoever for any action taken in reliance upon it. This
document provides the working group's considerations in relation to the topic. These considerations are not
necessarily exhaustive nor definitive and they might not be suitable for every circumstance. This document is
not meant to be an industry standard or a guide to best practice.

This document is drafted based on rules in force at the time of publication. Generally, this document may be
amended without prior notice to incorporate new material and to amend previously published material where the
working group considers it appropriate. ALFI strives to update this document to the best of its endeavours but is
not legally bound to do so.

Readers are hereby informed that this publication is for the exclusive use of ALFI members. No part of this
publication may be reproduced or transmitted, in any form or by any means, to non-members without the written
and prior consent of ALFI. ALFI members are welcome to submit a question. Please send your questions to

info@alfi.lu.

June 2023 © 2023 ALFI. All rights reserved.
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Key documents / references

The following documents/references are important for the understanding and the application of the Austrian Fund
Cases:

e (Cases C-58/20 « K » and 59/20 « DBKAG » of 17 June 2021 of the Court of Justice of the European Union
(the CJEU cases).

e Decisions of the Austrian "Bundesfinanzgericht", the Austrian Federal Supreme Finance Court (the Austrian
Court) dated 10 and 14 February 2022 released on 24 February 2022 (the Court decisions).
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https://curia.europa.eu/juris/document/document.jsf;jsessionid=53E56FDEB9F5A2012106C1699F31A962?text=&docid=243104&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=3124517

Part 1 - DBKAG and K court decisions

1. Summary of the decisions and application in Austria

The Court of Justice of the European Union (CJEU) issued its judgement in cases "K" and "DBKAG", C-58 and 59/20
on 17 June 2021. The Court ruled that:

“Article 135(1)(g) of Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax
must be interpreted as meaning that the provision of services by third parties to management companies of
special investment funds, such as tax-related responsibilities consisting in ensuring that the income received
from the fund by the unit-holders is taxed in accordance with national law and the grant of a right to use
software which is used exclusively to carry out calculations which are essential for risk management and
performance measurement, fall within the scope of the exemption provided for in that provision if they are
intrinsically connected to the management of such funds and if they are provided exclusively for the purpose
of managing such funds, even if those services are not outsourced in their entirety.”

The Austrian Court released its decisions on 24 February 2022 based on the principles of the CJEU judgement (see
appendices) and confirmed

e on the one hand, that certain services consisting in the preparation of tax reports used in the preparation of
investors' tax returns could be exempted from VAT based on article 135.1. g) of the VAT Directive insofar as
they are intended to meet tax obligations imposed only on taxpayers investing in investment funds eligible for
the exemption provided for in the above-mentioned article (case "K") and,

e secondly, that this exemption could also be applied to the licence granted for a risk management software
developed for the specific needs of a management company that would be using it only in the context of
services rendered to investment funds eligible for the exemption provided for in the above-mentioned article
("DBKAG" case).

The Court added that those services would have to fulfil specific and essential functions for the management of
Special Investment Funds (SIFs). For tax returns related services, these conditions would be fulfilled only if such tax
calculations are exclusively required in the context of investments made in SIFs and not for other type of investments.

The Court indicated that Austrian and German tax reporting would fulfill this condition whilst for Swiss tax reporting,
this seems to be more doubtful (however the Court mentioned that insufficient information was provided for a full
analysis probably because Swiss tax reporting services are rather marginal).

It should be noted that the “K” decision relates to years 2008 to 2014 while it is our understanding that the German
rules have changed in 2018. It could thus not be relied on the “K” decision to affirm that German tax reporting services
are VAT exempt. A further analysis of the current rules would be necessary.

The Austrian VAT authorities have acknowledged the principles laid down in the European and national decisions.
They have also issued guidelines confirming the application of the exemption under the conditions of these cases.

It is understood that, if not all, at least some Austrian service providers, (others than K which already applied the
exemption before the CJEU decisions), apply the exemption in accordance with the Austrian administrative guidelines
on tax reporting services as from 1st January 2022.

It is further understood that the Austrian VAT authorities consider that the criteria of specificity for both reporting and IT
services should be considered at the level of the beneficiary of the services and not at the level of the service provider.
Regarding the DBKAG case, the authorities note that the software provided by DBKAG was individualised for the
management company in order to get functioning and could thus not be used by other management companies. This
exclusive use of the software has tipped the decision in favour of the VAT exemption.
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2. Possible application in Luxembourg

The two CJEU cases law interpret the EU VAT Directive and are thus relevant for Luxembourg even though
Luxembourg was not part to the procedure. In addition, the decisions of the Austrian Court after the referral to the
CJEU and its answers are very clear. These decisions are therefore important for the interpretation of the fund
management exemption provided by article 44,1., d) of the Luxembourg VAT law (Article 135.1. g of the EU VAT
Directive).

In this context, some considerations are outlined here below to provide some common understanding on the practical
application of these judgement and decisions. This document focuses on tax reporting services for investment funds
while the VAT treatment of the provision of certain software could also be affected. However, the application to
software seems to be of less importance and the information about specific software is hardly available.

Investment funds need reporting services to fulfil their tax obligations and to provide investors with the information they
need to comply with their own tax obligations. These services are currently subject to VAT and may be carried out by
Luxembourg service providers, and therefore invoiced with Luxembourg VAT, or by foreign service providers and
subject to the deferred payment rule (payment of the VAT by the client pursuant to the reverse charge rule).

The CJEU decisions do not imply that all reporting services are exempt, only those that can be considered "exclusive"
to funds. The principle of restrictive interpretation of the exemption applies and excludes the application of the
exemption to services which are frequently provided to investment funds, but which do not meet the criteria of the case
law because these services are also required for entities other than investment funds or for categories of investors
other than those who invest in investment funds.

As mentioned above, the Austrian Court has considered that the Austrian and German (for the years under
consideration, i.e., 2008-2014") tax reporting services could be considered as fulfilling this test but not the Swiss ones.
By comparison, only some Luxembourg investment funds must file a specific return and pay the Luxembourg special
levy on real estate. Services related to these returns would thus meet this exclusivity test and be eligible to the
exemption. On the contrary, most businesses must pay VAT and file VAT returns. Thus, related services would not
satisfy the exclusivity test and would not be eligible to the VAT exemption.

Similarly, as mentioned above, reporting that would be mandatory for any category would not qualify for the
exemption, as it seems to be the case for Swiss reporting services.

Beyond tax reporting services, it seems consistent to consider whether some reporting services for regulatory
purposes could be seen as exclusive to investment funds and thus eligible for the VAT exemption considering that, by
nature, they are mandatory. It may be mentioned, for example, certain services relating to the communication of
information or regulatory reports to supervisory national authorities (such as those imposed for key information
documents (KIDs) under EU Regulation on key information documents for packaged retail and insurance-based
investment products (PRIIPs) 2). These services may be performed by Luxembourg providers, and therefore invoiced
with Luxembourg VAT, or by foreign providers and subject to the deferred payment rule.

It is understood that the current market practice, not challenged by the Luxembourg VAT authorities, is to consider that
KIDs and other similar reporting could not be VAT exempt.

In this respect, it should be considered that tax and regulatory compliance duties are part of Annex Il of the UCITS
Directive® to which the CJEU has referred to in its Abbey National case* and that Circular 723 of the Luxembourg
Registration Duties, Estates and VAT authority® also refers to it.

' As mentioned above, it should be noted that the “K” decision relates to years 2008 to 2014 while it is understood that the German rules have
changed in 2018. It could thus not be relied on the “K” decision to affirm that German tax reporting services are VAT exempt. A further analysis of
the current rules is necessary.

2 Regulation (EU) No 1286/2014 of the European Parliament and of the Council of 26 November 2014 on key information documents for packaged
retail and insurance-based investment products (PRIIPs).

3 Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of laws, regulations and administrative
provisions relating to undertakings for collective investment in transferable securities (UCITS).

4 Court of Justice of the European Union C-169/04, Abbey National plc of 4 May 2006.

5 Circular 723 of 3 January 2007 of the Luxembourg Registration Duties, Estates and VAT authority : « Incidence des arréts BBL et ABBEY
NATIONAL de la Cour de Justice des Communautés européennes ».
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https://curia.europa.eu/juris/showPdf.jsf;jsessionid=346581537ADB2D9054705492A967B8FB?text=&docid=56610&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=2171954
https://pfi.public.lu/fr/actualites/2007/01/03_circulaire_723.html

Finally, some additional questions may also be raised with regards situations where, for example a reporting that was
originally exclusively for investment funds, is later extended to entities or persons other than investment funds and
whether in that case the exemption ceases to apply. The most careful approach would be to consider that in such
situation, the exemption would not anymore be available because the condition of exclusivity would no longer be met.
It is therefore advisable to monitor the legislation.

The question of the application of the VAT exemption could also be raised in relation to certain reports which are not
strictly speaking required by law, but which, if not carried out, would make the investment fund unattractive to certain
categories of investors and could therefore no longer be distributed.

It is also important to emphasize that services benefitting to the management company of a fund and not the fund or
the investor could not benefit from the VAT exemption. In this respect, it is referred to the ALFI-ILA guidelines
regarding the VAT status of directors of funds. It was clarified that a director of a management company of a “Fonds
Commun de Placement” or “FCP” (unit trust) should distinguish between the tasks performed for the FCP, for which
the exemption could apply, and those performed for the management company, for which the exemption could not
apply. The same reasoning is applicable for these two new cases. For example, in the DBKAG case, the CJEU
admitted that a licence for the use of a specific software aimed to help the management company perform its risk
management functions for the fund could be VAT exempt. A software that would be used for the management
company’s own benefit would obviously not qualify for the exemption.

It must also be reminded that the VAT exemption implies that the service provider could not deduct VAT it incurs on its
costs. It will thus see its costs base increased and may have to increase its price to compensate this increase. It would
mean that ultimately the investment fund and the investors would bear the so-called “hidden VAT”.
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Part 2 — Considerations on the treatment of reporting

services

The list of information services below is not exhaustive and is provided for information purposes only.

The comments provided cannot be considered as a form of advice or position on the part of ALFI and/or

its members.

1. National (other than Luxembourg) tax reporting services

Austria
Reporting to

Oesterreichische

Kontrollbank
AG (OeKB)

Belgium

Tax on savings
(asset test and
Belgian Taxable
Income per
Share TIS)

Subscription tax

Daily breakdown
of income
earned by
mutual funds

Denmark
Equity-Based
Investment
Company
reporting

Germany
(confirmed by
the Austrian
Tribunal)

Compilation and
certification of
tax figures
within the

Austrian Court seems to
consider that they are
exclusive

The Austrian Court seems
to consider that these
services are exclusive. It
should be noted that the
Austrian Court decision
relates to years 2008 to
2014 while it is understood

It is understood that this reporting is exclusive to
investment funds.

In addition, the exemption has been formally confirmed
by the Austrian jurisdictions and VAT authorities.

5 reporting obligations have been identified. 4 of them
seem to be exclusive to investment funds with the
exception of the so-called Belgian “Cayman tax”.

This seems unlikely because this reporting is only
applicable to eligible funds, however their eligibility
depends on their legal form (transparent or not) and
whether the fund invests in equity or not. It is thus not
connected to the fund regulatory regime and UCITS
may qualify or not.

The term "eligible" must be understood as eligible for
the reporting and some vehicles that are not investment
funds as per the VAT law could also be eligible to this
reporting.

These reporting services may be eligible however this is
to be further analysed and confirmed (applicability for
GITA post 2018)
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meaning of the that the German rules have

German Income  changed in 2018.

Tax Act (GITA) It could thus not be relied
on the “K” decision to affirm
that German tax reporting
services are VAT exempt.
A further analysis of the
current rules is required.

Italy

Italian Reduced
Rate Percentage
(IRRP)

Switzerland
ESTV reporting

UK

Offshore Funds
(Tax)
Regulations
2009 as
amended

us

K1 forms,
Passive Foreign
Investment
Company (PFIC)
and Controlled
Foreign
Companies
(CFC)

Norway
Investor tax
reporting

Austrian Court seems to
consider that it is exclusive

It seems unlikely but it would need to be further
analysed and confirmed

It is unclear. This tax reporting is generally relevant for
all collective investment vehicles (CIV) with Swiss
resident individual investors, irrespective of the
regulatory status of the CIV (i.e., it is not specific to
UCITS funds and/or AIFs).

Reporting under these UK regulations may fulfil the
requirements for the VAT exemption but to this would
need to be further analysed and confirmed.

They may be eligible but that would need to be
confirmed

At first glance it seems unlikely, but it would need to be
further analysed and confirmed



2. Luxembourg tax reporting services

VAT returns are not specific to investment funds as
VAT returns they must also be filed by taxable persons other than
investment funds.

Subscription tax is due by investment funds but also
by “sociétés de gestion de patrimoine familial” (SPF)
although with different conditions. In addition, the SPF
regime has been introduced well after the investment
Subscription tax returns fund ones and before being applicable to funds, this
tax was applicable to some Luxembourg holding
companies.
Thus, there are several arguments to argue that it is
not exclusive to investment funds.

CIT returns must be filed by resident fully taxable
Corporate income tax returns entities other than some investment funds and is
therefore not exclusive to investment funds.

This reporting is exclusive to investment funds as it is

Returns on ownership of real estate assets .
only required from them.

3. Services provided for international tax reporting

This reporting does not seem to be exclusive for
investment funds.

Common Reporting Standard (CRS)

Foreign Account Tax Compliance Act (FATCA) This reporting does not seem to be exclusive for
investment funds.
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4. Regulatory reporting services

Key Investor
Information Document
(KIID)

Directive 2009/65/EC of
the European Parliament
and of the Council of 13
July 2009 on the
coordination of laws,
regulations and
administrative provisions
relating to undertakings
for collective investment
in transferable securities
(UCITS) (recast)

Solvency

Directive 2014/51/EU of
the European Parliament
and of the Council of 16
April 2014 as amended

Capital Requirements
under the Capital
Requirement Directive
(EU) 2019/878 of 20 May
20198 and Regulation
(EU) 2019/876 of 20 May
20197

Sustainable Finance
Disclosure Regulation
(SFDR)

Regulation (EU)
2019/2088 of the
European Parliament
and of the Council of 27
November 2019 on
sustainability-related
disclosures in the
financial services sector

Asset managers must be
able to provide insurance
undertakings with accurate
information to allow
calculation of the various
Solvency Capital
Requirements (SCR)

The SFDR is designed to
help institutional asset
owners and retail clients
understand, compare, and
monitor the sustainability
characteristics of investment
funds by standardizing
sustainability disclosures.
Under the SFDR, firms must
make both firm and product-
level disclosures about the
integration of sustainability
risks, the consideration of
adverse sustainability
impacts, the promotion of

If a mandatory tax reporting service intended
exclusively for funds could be VAT exempt, it
seems also that it could be the case for KIID, to
the extent that being mandatory and exclusive, it
could be seen as intrinsic and targeted by annex
Il to the Directive 2009/65/EC, as recast.

To our best knowledge, the market practice, not
challenged by the VAT authorities, is that
services regarding this reporting are currently
subject to VAT.

It is understood that this reporting is exclusive to
investment funds. It is however not strictly
speaking imposed by legal provisions although it
is “de facto” mandatory because if it is not
performed the fund may not be distributed. This
may thus prevent the application of the
exemption.

This reporting does not seem to be exclusive for
investment funds.

It seems that this reporting is exclusively for the
purpose of managing investment funds

6 Capital Requirement Directive (EU) 2019/878 of 20 May 2019 as regards exempted entities, financial holding companies, mixed financial holding
companies, remuneration, supervisory measures and powers and capital conservation measures
7 Regulation (EU) 2019/876 of 20 May 2019 amending Regulation (EU) No 575/2013 as regards the leverage ratio, the net stable funding ratio,

requirements for own funds and eligible liabilities, counterparty credit risk, market risk, exposures to central counterparties, exposures to collective
investment undertakings, large exposures, reporting and disclosure requirements, and Regulation (EU) No 648/2012
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Money Market Fund
(MMF)

Regulation (EU)
2017/1131 of the
European Parliament
and of the Council of 14
June 2017 on money
market funds

Alternative Investment
Funds Managers
Directive (AIFMD)
Directive 2011/61/EU of
the European Parliament
and of the Council of
June 2011 on Alternative
Investment Fund
Managers and amending
Directives 2003/41/EC
and 2009/65/EC and
Regulations (EC) No
1060/2009 and (EU) No
1095/2010

Packaged Retail
Investment and
Insurance Products
(PRIIPSs)

Regulation (EU) No
1286/2014 of the
European Parliament
and of the Council of 26
November 2014 on key
information documents
for packaged retail and
insurance-based
investment products

environmental or social
factors, and sustainable
investment objectives.

This reporting is applicable
to Money Market Funds
whose managers are
required to report certain
information for each MMF it
manages to the relevant
National Competent
Authority

The regulatory framework
requires that alternative
investment fund managers
(AIFMs) regularly provide
information for supervisory
purposes both on
themselves and on the
alternative investment funds
(AIFs) they manage. The
purpose of AIFMD reporting
is to effectively monitor and
prevent systemic risk and
market disruptions.

Key Information Document
(KID)

European PRIIPs Template
(EPT)

Comfort European PRIIPs
Template (CEPT)

It seems that this reporting is both mandatory
and exclusive to investment funds.

It seems that this reporting is both mandatory
and exclusive to investment funds.

It seems that this reporting is both mandatory
and exclusive to investment funds.
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